TTAB

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In re Application Serial Nos. 76516126, 76516127, 76515928
For the Marks: "MISCELLANEOUS DESIGN"
Filing Date: April 25, 2003

Published in the Trademark Official Gazette on
March 16, 2004

W D Music Products, Inc.

Opposer,

V.
Fender Musical Instruments Corporation, Inc.

Applicant.

Box TTAB- Fee
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3513

NOTICE OF OPPOSITION

W D Mustc Products, Inc. is a Florida corporation with a business address of 4070
Mayflower Road, Fort Myers, FL 33916 (the "Opposer™).

Opposer believes that it will be damaged by the registration of the marks in
Trademark Application Serial Nos. 76516126, 76516127 & 76515928 and hereby opposes same.
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As grounds of opposition, Opposer alleges that:

1. Opposer is in the business of manufacturing, marketing, distributing, and/or
selling musical instruments, musical instrument parts, musical instrument kits, and accessories
relating to guitars and bass guitars.

2. In the 1980's, Opposer began manufacturing, marketing, distributing, and
selling in interstate commerce musical instrument parts, musical instrument kits, and/or other
musical instrument accessories, which contain body designs that are similar or identical to the
body shapes subject to Trademark Application Serial Nos. 76516126, 76516127 & 76515928
(the "Body Shapes"). See Exhibit A.

3. Opposer has continuously manufactured, marketed, distributed, and sold
musical instruments, musical instrument parts, musical instrument kits, and/or musical
instrument accessories containing these body designs for many years.

4. Throughout this period, Opposer invested substantial funds to promote these
guitar products and to create goodwill in Opposer's own intellectual property associated with
such mustcal instrument products.

5. Upon information and belief, Applicant Fender Musical Instruments
Corporation ("Applicant"} is a corporation established under the laws of Delaware, and having
an address at 8860 E. Chaparral Road Suite 100, Scottsdale, Arizona 85250.

6. Upon information and belief, Applicant manufactures, sells and distributes
musical instruments, including, but not limited to, electric guitars and electric bass guitars.

7. Upon information and belief, on or about April 25, 2003, Applicant filed three

(3) federal trademark applications to register guitar body shapes that it uses on its Telecaster,



Stratocaster, and P Bass guitars. These applications were subject to Serial Nos. 76516126,
76516127 & 76515928 (the "Applications™).

8. The Applications were published in the Official Gazette on March 16, 2004.

9. Upon information and belief, in or about 1950, Applicant or its predecessors-
in-interest began using the body design subject to Application Serial No. 76515928 in connection
with musical instruments, namely, electric guitars.

10. Upon information and belief, in or about 1954, Applicant or its predecessors-
in-interest began using the body design subject of Application Serial No. 76516126 in
connection with musical instruments, namely, electric guitars.

11. Upon information and belief, in or about 1957, Applicant or its predecessors-
in-interest began using the body design subject of Application Serial No. 76516127 in
connection with musical instruments, namely, bass guitars.

12. Applicant or its predecessors-in-interest did not seek to register any of the
Body Shapes with the U.S. Patent and Trademark Office (the "PTO") for over fifty (50) years
with respect to the body designs subject to Application Serial Nos. 76516126 & 76515928 and
nearly fifty (50) years with respect to Application Serial No. 76516127, until the Applications
were filed in 2003.

13. Numerous competitors began using substantially similar or identical body
designs on its musical instrument products soon after FMIC's introduction of the Body Shapes.

14. For instance, in the late 1950's and early 1960's manufacturers including, but
not limited to, Hagstrom and Teisco began incorporating body designs that were substantially

similar or identical to the Body Shapes into their respective guitar and bass guitar instruments.



15. Upon information and belief, these manufacturers used the Body Shapes
without any contest or complaint from FMIC or its predecessors-in-interest.

16. By the early 197('s, many third party manufacturers utilized guitar body
shapes that were substantially similar or identical to the Body Shapes and the Body Shapes
became customary designs in the musical instrument industry.

17. Thus, at any given point from 1960 to the present, countless products from
third party manufacturers were marketed, advertised, and were available to consumers in the
relevant marketplace which contain body designs that were substantially similar or identical to

the Body Shapes. See, e.g., Exhibits B-D.

18. FMIC did not contest or oppose any of these third party manufacturer's usage
of the Body Shapes until 2003.

19. Until 2003, FMIC did not require a license for any of these third party
manufacturers utilizing the Body Shapes and these manufacturers were not subject to any quality
controls on the part of FMIC.

20. The third party adoption and utilization of the Body Shapes over the last forty
(40) years has been widespread, substantial and significant.

21. Through the extensive usage of the Body Shapes by many musical instrument
manufacturers over the last forty (40) years, the Body Shapes no longer serves as a source
identifier for Applicant.

22. Musical instrument consumers no longer view the Body Shapes as an

indicator of source.



23. Instead, musical instrument consumers view the headstock profile as weli as
any logos, word marks, or other distinctive trade dress on products containing the Body Shapes
to determine the source of the goods.

24, In the alternative, even if the Body Shapes have not become generic, the
Applications for registration under §2(f) must be denied because musical instrument purchasers
are confronted with numerous independent users of substantially similar or identical Body
Shapes. Accordingly, Applicant cannot have acquired distinctiveness in the Body Shapes.

25. If the Applications are granted and Applicant is granted an exclusive right to
use the Body Shapes, the Opposer will have to discontinue all of its marketing, advertising, and
sales of musical instrument products containing the traditional body designs which are similar or
identical to the Body Shapes, and will suffer business injury therefrom.

26. If the Applications are granted, the trademark rights granted to Applicant will
have a chilling effect on the manufacture of musical instrument products containing standard
guitar body designs that have been widely used in the musical instrument marketplace for over

forty (40) years.

WHEREFORE, Opposer prays that the Applications be refused, that no registration be

issued thereon to Applicant, and that this opposition be sustained in favor of Opposer.~

Respectfiplly stpafitted,

1d S. I;izf[stock, Esq.
stock ichael, P.C.

Néwt York/NY 10107



Telephone: (212) 399-0099
Facsimile: (212) 399-1278
Attorneys for the Opposer

Certificate of Mailing

In accordance with TMEP §702.03, Opposer is filing the following certificate of mailing for
this correspondence.

I hereby certify that this Notice of Opposition and a credit card payment in the amount of
$900.00 is being deposited with the United States Postal Service with sufficient postage as first
class mail in an envelope addressed to: Box TTAB - Fee, Commissioner for Trademarks, 2900
Crystal Drive, Arlington, Virginia 22202-3513, on the date shown below.

_ Reidewimben, 000
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AND

ROCKTEK!

now offering the lowest prices 'everr fo

_its distributors on Arion and Rocktek. You ma never again
be able 1o get these effects and tuners at suc out.;tand ng

.valves!

‘Contac Yyour

favorite distributor and get plenty of Rocktek

“and Arion in your store for the school and Christmas

seasons. Don’t know which distributors carr
Arion? Give us a call. We’ll give

Rocktek and
you a whole hunch of

- quality distributors to|chose from. _; . ¥

* WD Music Products,

The ADB+8offerstruly high-
" end transformerless perfor-
manceand includesfeatures not
found on other units. Features
such as +8 dB of forward gain,
clip sensing circuitry, and a clip
indicator LED which doubles
as a battery check lamp at the
time of power-up. The ADB+8
is designed to accept instru-
ment, line or speaker level in-
put while allowing the user to
select between a balanced mic,
instrument or line level output
via a three position switch,
The ADB+8 can be battery
powered by the use of two S volt
batteries or can utilize the phan-
tom power supply commonly

Pops.

found in many of today's mixing
consoles.

With all the headroom that
the ADB+8 has to offer, it's even
possible to convert unhalanced
pre-amp level signals to bal-
anced line signals for improved
signal integrity without the fear
of “clipping”.

The ADB+8 also provides a
ground isolation switch in case
of that unwanted occurrence of
the “60 cycle scenario”™

When one considers the per-
formance, features and price of
the ADB+8 Active Direct Box
by RAPCO, it’s pretty easy o tell
who has the “Hottest” box on
the market.

RAPCO INTERNATIONAL INC.
1-800-GO-RAPCO

R
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B A RER [Sur e
STUDIOS : m':‘?ﬁn'ﬂ"sa;

+.The Best Kept Secret |
Roxie’'s 24
Recording

Ccome Visit outboar
$45 hr./Block Rate

ALL REHEARSAL F
NEW PEARL |
STUDIO € - 6 pc. Black World Se
STUDIO D - @ pc. Red DX Pro Se
STUDIO E - 5 pC. Smokey Chrom

STUDIO X - 5 pc. White world S
STUDIO Z - 9 PC. Black World S¢

All Kits IEqur'pped with MEINL-PR(
We Buy, Sell and Do Factory

MUSIC PRODUCTS;

DEFT.:ME, 261 | SUBURBAN AVE. =" ©

DEER PARK, N.Y. 11720TEL.(516) 2432233
SEND $3.00 FOR Q\LL NEW COLOR CATALOG

48 The Musicians’ Exchange, May 1989

* WD Music Products, Inc. Advertisement - Guitar World Magazine - 198§ *




Check out the new WD Standard .: e on
ot “What's New” pagz:r!
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* WD Music Products

LN T3

i edmusicproduciscon y :
, ot Fades gl
3 .m MMV\A ﬁé%&:&.:m the WD Standard

, Inc. Self Assembly Guitar Kit Advertisement

1Y

4070 Mayflower Rd ¢ Fort Myers, FL 33916
(941) 357-7575 ¢ (941) 337-4585 fax
sales@wdmusicproducts.com
www.widmusicproducts.com

Line of Finished Bodies & Necks
Since opening our Custom Shop a few years
back, many of our customers have been
requesting “less expensive” finished bodies &

, - _ Sﬂniru OIS
necks. Guess what? We moc_:m away! We are gz [DESCRIPION I
proud fo introduce our ﬁﬁm.ms:mﬁa Line”. [sTpek [STRRT@-STAE / BUACK ;. ©~'| $225.00 .
Notice that we didn’t call it the “Econommy = [sTR [STRA®-STILE / MOT RED_ | s22808 §.
2 - , _ STPED |STRAT® STVLE /- LIGHT 681D 522500 |

Line” or “Budget Line”. That's because We.  syppg [STR@-STILE / BECTRIBUE _| $225.80
feel that these bodies and necks are not only ~[STPoW [STRAIG-STE 7 ARCTIC WAITE <. | $225.00 |

Y comparable to, but exceed the quality of ST STANT® STYLE / KEY LIME GREER. | 522500
4 WE QUELY O [1erse [STRATG-STYLE / T08. SUMSURST | $2254

>~ the competition! But the best part for you ~ ligpex LE@SMLE 7 BIAGK S50
dealers out there is this: you get f0 keep your [TPR_|TELEG-STE / HOTRED . $225.80 |
A-mhark on the entire WD Standard line! So 2o TAE®STAE / USKTGOL | $22500 ]

%%Mo & TEPLPR |THE®-STYLE / ELECTRIC BUJE | $22580)-

O : e
..+ what are you waiting for?

u%%wa.ﬁ |TE¥S6 [TREGSTILE / KEV UME SREN | 5225.00
o TEPTS [TEEG-STYIE, / TOB. SUNBGRST . | $225.00
e WD STRNDARD MECKS R

SUSTD [STRAT® REPACEMENT / WAtE | §128.95

Gk YT uhend TEPOW |TAEDSTLE/ ARCIC WHITE___ | $225.00

THSTD [TLE® REPAGBMENT / MARE - | $129.95
EPUACEMENT / BOSEW0DD | $120.95

- 1990 * . are the

[—— R . . —

-
.
..-

SESTD |STARI® REPLACEMENT / HOSEND0D | $12895 E
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" PARADISE

lood-fl

By Marc Sides and Kaith: Whitman
Marc and Keithare 18- year-old gr_n'tar}'p[_a Y-
ing metal devotees from New Jersey. Muchita
their high school guidance counselare’ e

prise. both

yearsof ol & yp Music Products, 1nc. Advertisement - Guitar World Magazine - 1992 *

al Blade) ¢ } T T
like an arrogant, dehydrated snail. Blecehl nalt
* % ’ '

sALUTE—2] Guns (BMG) Ex-Thm
that he’

Lizzy ace Scott Gorham proves that he’s

*the hea?igstiﬁdadpg,ggqr_s. *

SKREW LT g‘-in?}r!*a!eﬁ?-,.;!.i);rawn‘in

(Meta) Rlade) Fast-paced. he:
sound.cffects and:kille

T N

SEND .00 FOR ALL NEW G LUR CATALBG

: (%u: PRODUCTS, INC.

<~ QEPT.B,. 2610 SUBURBAN AVE,, .
DEER PARK, N.Y. 11729 TEL.(41b) 243-2233

Qur attention to dewil is relentless in every stage of the design
and creation of guitars and basses.

Whether you need an upgrade neck or a complétely personal
customized instrument we can accommodate you.

You decide the options
6301% Yucca Sireel
Hollywood, California. 90028
{213) 462.7004
Custom necks/bodles

Huge selection of parts and accessories
Luthlery of the highest form

PeiletmAnce s

HoWywood, Calitornla U.6.A. &.M.1, Inc.

i
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* WD Music Products Modular Gui

inutes o=

tar from-kit to playable in less than one hour

itar should be connected. The connection intonalion. Be sure the bri'agc is ad-

is mude with connectors and the sup- justed for the right tilt, as well. Now
eing plied heat shrink: about 30 seconds - - thenut should be removed and finally,
puir and no solder needed. The pickguard shaped and sanded. When thisisdone

\ y
3 The WD modular guitar kit, as delivered by " ...58 minutes
2 UPS Man... copy, ready to {am.

kguard screw holes are nol pre-drilled, sosome
ooked care must be taken to locate it. The
it aside bridge and the neck-pocket should be

used to align the pickguard where it

Jater, young Emily holds a Strat

tar Kit - Vintage Guitar.com - 2000 *

www.vintageg‘uitar.c-om

the nut should be glucci] into place.
Now all that remnains are the strap
puttons, the spring cover plate, and
string Lrees {which m'mc: didn’'t need).

} plugged it in and lel ‘er rip.

The guitar was completed in 58
minutes, and played quite well. 1t
came with medium-gquality pacis. ul
expeeted. The body and neck were
made from good wood and the Lruss
rod worked. The value of the kit 1
would rate very high and the gqual-
ity of the parts may be upgradet
for a little more money. The kil
went together very casily and the
_instructions Wc:rc sutficient.
Many options arg availuble.

‘This kit is an gxcellent uption
for an inexpensive gUitar. The
quality of the ﬁn‘ishcd kit is gen-
erally much greaier than budget-
grade imported nstruments.

My brother is!imppy, too! See
you next momh:.

Tany Na!ilé.v'wark.v at Preci-
sion Gui!arwords. Austin, whert
he build.v,cu.uomi guitars and dves
repairs anid grlifar refins,  Semd
questions, commenis, aned other
correspondence e Precision Gui-
turworks, 14 Brookside Drive,
Wimberley, TX 78676 rvny@mﬁv

; F

noblesguiters.com.

Patent

‘ Pending




EXHIBIT B



Ve G- G et ious G Bass e hich s

and Mrin 88140 .unpl':f‘lcr

( s’

mettivred o Lamssorts ook

* Martin Guitars - Double Cutaway - 1982 *

































































































































































































